B APlBARA AND JOYCE EMERY, two minors presumably domiciled in California, were injured in an automobile accident when driving through the state of Idaho with their brother at the wheel under their father's direction. In a negligence suit by the two girls against their father and brother, the California Supreme Court, speaking through justice Traynor, unanimously reversed a judgment sustaining a demurrer based on defendants' parental immunity. The court so held under the law of California as the state of the parties' domicile, without regard to any rule to the contrary that might have prevailed in Idaho, the state of the "place of wrong."
1 For the second time within the last two years, 2 the California Supreme Court has thus rejected the proposition of the Restatement of the Law of Conflict of Laws that, "if no cause of action is created at the place of wrong, no recovery in tort can be had in any other state." 3 * This is another paper in a series of articles mostly under this subheading in which I have tried with others to implement the conviction shared by most writers in this field that a "Restatement" of conflict of laws should remain limited to a painstaking analysis of the law governing narrow fact situations and avoid broad formulas. See my papers in 36 Minn. L. Rev. 1 (1951) (torts); 51 Mich. L. Rev. 345 (1953) This decision is the more significant as it focuses attention upon another instance 4 where this broad generalization of the Restatement, like its counterpart which would always grant recovery for causes of action "created" at the place of wrong, 5 seems to lack support not only in reason but also in the decided cases.
The California court properly disregarded the Wyoming case of Ball v. Ball, 6 where dismissal of a minor's petition for damages sustained in the crash in Montana of an airplane negligently piloted by his father was affirmed purportedly on the ground of the latter's parental immunity under Montana law. This decision can, and probably must, be rationalized on several grounds other than the application of the lex locidelicti. Not only did the court in that case stress the suspicion of the parties' collusion against defendant's liability insurer, but it apparently based its holding primarily on its own law, merely adding an alternative reference to Montana law doubtfully supported by secondary authority. Moreover, and probably decisively, the court assumed that both parties came from Montana, and that "if the defendant had remained in Montana, process from the Wyoming court could not have been available to reach him."
7 Clearly this decision left open the three crucial questions: whether the Wyoming court would have similarly decided had its law been different from the lex loci delicti; had it not suspected the defendant of collusion with the insurer; and, more pertinent for the present study, had the parties to the action been citizens of the forum state. On the other hand, in correct" contract characterization (Goodrich, supra at 280), and in the many decisions in which forum liability law has been imposed as "procedural. "There does not seem to have been any case in which recovery was had contrary to a parental immunity rule of the forum. If an analogy to the case law concerning interspousal immunity may be drawn, it seems significant that among the many cases decided in that field, there has not been a single one in which recovery was based on a law of the place of wrong contrary to both the law of the forum and the place of domicile. Ford, Interspousal Liability for Automobile Accidents in the Conflict of Laws, 15 U. of Pitt. L. Rev. 397, 419 (1954) . This analogy disregards, of course, the differing common law histories of the parental and the interspousal immunities. Consult Prosser, Torts 675 (2d ed., 1955 another case cited in the California decision, the Georgia court, holding properly joined an emancipated minor's suit against her resident father with a suit against the latter's nonresident employer to defeat removal, stated that " [u] nder the general rule, the law of the forum governs as to the parties and the right to sue, and this rule applies in actions between parent and child." s Neither in these cases nor in the three other pertinent cases that have been found was the court faced with an established conflict between the law of the domicile or of the forum on the one hand, and that of the place of wrong on the other. In one case a New York trial court granted, under New York law, a motion to dismiss a minor's complaint against her father for damages sustained in an Arizona automobile accident, Arizona law to the contrary not having been proved. 9 And the District of Columbia court reversed, under Maryland law, the denial of a motion to dismiss a similar suit based on a Maryland accident, stressing that the issue of parental immunity had not been decided in the District and applying what it assumed to be Maryland law in "accord with the overwhelmingly prevalent rule."" In both cases the parties' domicile was apparently at the "place of wrong."
The only case seemingly supporting the Restatement rule is Rines v. Rines," where the New Hampshire court, in the reverse situation of an automobile negligence suit by a mother against her (then adult) son, gave judgment on a verdict based in part on the charge that, under the applicable common law rule of Maine, the place of wrong, a parent had no cause of action against a child who was a minor at the time of the accident. Plaintiff was thus seemingly denied the benefit of the well-known New Hampshire rule of Dunlap v. Dunlap 12 disfavoring in certain cases parental immunity claimed by an insured defendant.' 3 But, in evaluating the authority of the Rines case as establishing the priority of the lex loci over the law of the domicile, we cannot ignore the fact that at the time this case was decided, the New Hampshire court may have been ready to discard the Dunlap rule as it did three years later in Levesque v. Levesque, 14 thus restoring identity in this respect between the laws of the parties' domicile and the place of wrong.
These isolated cases become significant in the light of the results arrived at in a recent study relied upon in part by the California court, which concerns the closely related problem of "interspousal liability for automobile accidents in the conflict of laws."' 5 It was shown in that study that American courts when purporting to deny recovery under the lex loci delicti have in fact generally decided in accordance with their own law; that in almost all of these cases the lex Jori coincided with the law of domicile; and that where this was not the case, application of the law of the domicile would diminish forum shopping, confusion and hardship. domicile as a proper connecting factor in conflicts rules governing such torts would be a step in support of a more general trend now precariously balanced upon procedural characterization 9 or public policy.
The California Supreme Court has taken such a step by explicitly relating, as far as I can see for the first time, a torts conflicts rule to the law of the parties' domicile.
2 0 This step is in accord, I submit, with current trends toward a more rational distribution of automobile losses through insurance against what has become a liability for "negligence without fault."1 2 ' In the light of these trends, suability of a parent by his minor child, as that between spouses, should realistically be determined by that law under which premiums based on But, here as in the distribution of automobile losses in general, tort litigation cannot be the final answer. Insurers are about to take a significant step forward by the introduction of extended "first aid clauses" in liability policies, which, by giving increased accident insurance protection to the child guest, will reduce tort claims. Until the completion of this process in an ultimate substitution of what I have referred to as "full aid" insurance 29 for tort liability and tort insurance, decisions such as those of the California Supreme Court will find deserved acclaim on the national scene among all those who prefer the slow growth of the common law in the hands of scholarly and courageous judges to the sterile "restatement" of ever obsolescent dogma.
' Ehrenzweig, "Full Aid" Insurance for the Traffic Victim-A Voluntary Compensation Plan (1954).
